COMMISSION ON PROTECTION OF COMPETITION
RULES
on considering proposals for undertaking of commitments under the Law on Protection of Competition
І. GENERAL PROVISIONS

Subject matter and purpose of the rules
Art. 1. (1) These rules shall regulate the criteria and the procedure on the basis of which the Commission on Protection of Competition (CPC) may approve, by its decision, the undertaking of commitments by the undertakings and the associations of undertakings against which statement of objections for a committed infringement under Art. 15 or 21 of the Law on Protection of Competition (LPC) and Art. 101 or Art. 102 of the Treaty on the Functioning of the European Union (TFEU) have been submitted. 

(2) The purpose of these rules is to ensure to a greater extent the legal certainty of the participants in the proceedings before the CPC for establishment of infringements and imposition of sanctions by enhancing the transparency and efficiency of the procedure for considering proposals for undertaking of commitments pursuant to Art. 75 of LPC. 

Legal grounds and purpose of the undertaking of commitments
Art. 2. (1) By virtue of Art. 75 of LPC and Art. 5 of Council Regulation No. 1/2003 the CPC has the power to approve the undertaking of commitments by the defendant party under initiated proceedings for establishment of infringements and imposition of sanctions under Chapters Three and Four of LPC and under Art. 101 and Art. 102 of TFEU. 

(2) The undertaking of commitments aims to ensure fast and efficient discontinuation of the anti-competitive behaviour which is the subject matter of submitted statement of objections for committed infringements as well as to set up conditions for restoration of competition on the relevant market.

(3) Where the undertaking of commitments is purposeful the CPC may deliver a decision terminating the proceedings initiated before it without establishing the existence of an infringement, and the approved commitments shall become of a binding nature for the respective undertakings or associations of undertakings and shall be subject to follow up control in terms of their full, precise and timely fulfilment.

Voluntary nature of the undertaking of commitments
Art. 3. (1) In the course of proceedings initiated before the CPC under Chapters Three and Four of LPC and Art. 101 and 102 of TFEU the defendant parties may, on their own initiative, propose the undertaking of commitments by which they shall respond to the statement of objections for a committed infringement submitted to them.

(2) The proposed commitments shall not be binding on the respective undertakings or the associations of undertakings until a final decision is delivered by which the CPC approves the undertaking of such commitments. 

Operational independence of the CPC
Art. 4. (1) The proposal made by the defendant parties for undertaking of commitments shall not be binding upon the Commission as it shall have its own independent judgment as regards both the option to open a procedure for consideration of the proposal and the option to approve some specific proposed commitments. 

(2) The Commission has operational independence in its judgment as to what kind of decision – for establishing an infringement or for undertaking of commitments – to discontinue the behaviour of the undertakings or the association of undertakings being the subject matter of the statement of objections for a committed infringement submitted under Art. 74, paragraph 1, item 3 of LPC. 

Proposal for undertaking of commitments
Art. 5. (1) Every defendant party in proceedings before the CPC under Chapters Three and Four of LPC and Art. 101 or 102 of TFEU shall have the right to submit to the CPC a proposal for undertaking of commitments by the fulfilment of which it commits itself to discontinuing the behaviour being the subject matter of the statement of objections for a committed infringement submitted against it under Art. 74, paragraph 1, item 3 of LPC. 

(2) In case that the statement of objections for a committed infringement have been submitted against more defendant parties, the proposal for undertaking of commitments may also be submitted jointly by several or by all those defendant parties. 

(3) In case that the proposal for undertaking of commitments contains production, trade or other secret protected by the law the party shall submit a confidential and non-confidential version of the proposal which shall meet the requirements stated in the Rules on access to, use and storage of documents adopted by a decision of the Commission.

Deadline for submission of a proposal for undertaking of commitments
Art. 6. (1) The defendant parties may submit the proposal for undertaking of commitments within the term determined under Art. 74, paragraph 2 of LPC for submission of reply to the statement of objections for a committed infringement. 

(2) The term under paragraph 1 shall commence as from the time when the defendant party is notified of the submitted statement of objections for a committed infringement. Where there are several defendant parties the term for submission of proposals shall commence for each of them individually as from the time of notification of such party. 

Proposal for undertaking of commitments and right to written objections to the claims laid
Art. 7. The submission of a proposal for undertaking of commitments to the CPC shall not hamper the defendant parties’ right to submit written objections together with the relevant evidence as well as to state whether they want to exercise their rights under Art. 76, paragraph 1 of LPC in relation to the statement of objections for a committed infringement submitted against them, within the term specified in the procedural decision under Art. 74, paragraph 1, item 3 of LPC. 

Nature of the Proposed Commitments 
Art. 8. (1) The proposed commitments under Art. 75 of LPC may be ones of behavioural or structural nature as well as of positive or negative nature. 

(2) The commitments are ones of behavioural nature where they are associated with taking certain actions or stipulate that certain actions must be refrained from (e.g., an amendment to general conditions; change to business practices, etc.). The commitments of structural nature stipulate a change to the legal form of the respective undertaking or an association of undertakings or to its position compared to other undertakings or associations of undertakings on the market. 

(3) The proposed commitments might be positive ones where they stipulate that certain behaviour should be effected, or negative ones where they require that some specific behaviour be discontinued or refrained from. 

ІІ. SCOPE OF APPLICATION OF THE PROCEDURE FOR CONSIDERATION OF PROPOSALS FOR UNDERTAKING OF COMMITMENTS
Inapplicability of the Procedure
Art. 9. (1) The procedure for consideration of a proposal for undertaking of a commitment shall not be applicable in case of a grave infringement of the law within the meaning of § 1, item 16 of the additional provisions of LPC.

(2) In certain cases the Commission thinks that the undertaking of commitments is inappropriate and Art. 75 of LPC should not apply as for instance in case of statement of objections for:

– prohibited agreements or concerted practices of undertakings participating in different markets (the so-called vertical agreements) having as their object or effect the allocation of markets or sources of supply, direct or indirect fixing of reselling prices;

– abuses of dominant position having the effect of exclusion from the market (the so-called structural abuses), where the competition on an appreciable part of the market is affected. 

(3) In certain cases within the scope of its operational independence in view of the accomplishment of the objectives of the law set in Art. 1, paragraph 1 of LPC the CPC shall not accept for consideration the proposal for undertaking of commitments, and shall, instead, accept that its powers to establish an infringement and/or impose a sanction under Art. 77 of LPC must be exercised, whereby a sufficient deterring effect shall be exerted to the respective undertakings or associations of undertakings, such as for instance in case of:

– non-compliance of a CPC’s decision having come into force;

– committing of a repeated infringement as well as in case of existence of similar activities in the past although they have not been established by a preceding decision of the CPC;

– committing of an infringement covering a considerable period of time;

– committing of continuing infringement within the meaning of § 1, item 8 of the additional provisions of LPC;

– committing of an infringement as a result of which damages of considerable amount have been caused or a wide circle of subjects have been damaged that would have legal interest in laying claims for indemnity for the damages.

Applicability of the Procedure
Art. 10. (1) The procedure for consideration of proposals for undertaking of commitments shall be applicable in the cases where the CPC deems that:

1. the undertaking of the commitments would result in fast and efficient termination of the wrongful behaviour of the defendant undertakings or associations of undertakings against which the statement of objections for a committed infringement have been submitted; 

2. the undertaking of the commitments is of such nature that will result in setting up conditions for restoration of competition; 

3. the fulfilment of the proposed commitments does not depend on the adoption of acts within the competence of other authorities of the central or municipal power, and

4. the termination of the proceedings before the CPC subject to that procedure will have a more efficient deterring effect with respect to the undertakings or the associations of undertakings.

(2) The criteria specified in paragraph 1 shall not be assessed by the Commission where the claimed infringement falls into the cases under Art. 9.

III. CRITERIA FOR ASSESSMENT OF THE PROPOSALS FOR UNDERTAKING OF COMMITMENTS
Art. 11. (1) The proposal for undertaking of commitments admitted for consideration shall be assessed by the Commission on the basis of the following criteria: 

1. the proposed commitments must be proportionate to the gravity and duration of the claimed infringement and must result in its fast and efficient termination;

2. the proposal may not include solely a commitment for termination of the anti-competitive behaviour but it must also contain the specific measures by which that will be achieved and by which the distorted competitive environment on the market will be restored;

3. in case that the claimed infringement has already been terminated as at the time when the defendant party proposes the undertaking of commitments, then, in order for them to be approved the commitments must result in the immediate restoration of the distorted competitive environment on the market; 

4. the proposed commitments must be relevant, i.e., directly related to the subject matter of the proceedings and must clearly respond to the substance of the submitted statement of objections for a committed infringement;

5. the commitments must be adequate and sufficient, i.e., to be conductive to the full and efficient overcoming of the competition issues identified in the procedural decision of the CPC for submitting the statement of objections for a committed infringement;

6. the proposed commitments must be appropriate for setting up conditions for restoration of competition on the market; where several commitments are proposed those of them that are most efficient for the achievement of that end shall be approved;

7. the commitments must be corresponding, i.e., not to exceed what is necessary for overcoming the competition issues having arisen out of the alleged infringement; nevertheless, additional commitments may be approved in case that they facilitate or are a precondition for the fulfilment of the principal commitments undertaken;

8. the proposed commitments must be commensurate as they shall not result in charging the defendant undertakings or associations of undertakings with incurring costs whose amount exceeds the possible sanction that would have been imposed to them in case that the proceedings before the CPC is completed subject to the general procedure;

9. the commitments must be of such nature that there must be an objective possibility for the CPC to exercise control in terms of the full, accurate and timely fulfilment thereof;

10. the proposed commitments must be unconditional as the fulfilment thereof must depend solely on the will and behaviour of the defendant party having proposed them; by way of exception commitments may be approved for the fulfilment of which the cooperation or consent of a third party is necessary; in such case the feasibility of the commitments must be demonstrated beyond any doubt by the defendant party as the evidence of such third party’s cooperation or consent must be submitted to the Commission together with the proposal for undertaking of commitments.
(2) The Commission shall assess the proposed commitments depending on the aforesaid criteria by also taking into consideration all circumstances relevant to the specific case, the opinions submitted in the course of the procedure on examination of the consultation with the participants in the market and/or their associations. 

IV. PROCEDURE FOR EXAMINATION OF PROPOSALS FOR UNDERTAKING OF COMMITMENTS
Preliminary Assessment of the Proposal
Art. 12. (1) Every proposal for undertaking of commitments under Art. 75 of LPC received within the term determined under Art. 74, paragraph 2 of LPC for submission of reply to the statement of objections for a committed infringement shall be considered at a closed meeting of the CPC for assessing the compliance of the proposal with the criteria specified in Art. 9 and/or 10 of these rules.

(2) In case that the procedure is applicable as per the criteria under Art. 9 and 10 of these rules the Commission shall deliver a procedural decision by which it shall accept the proposal for undertaking of commitments for consideration.

(3) In case that the procedure regarding the undertaking of commitments is inapplicable the proceedings shall continue subject to the general procedure. 

Notifying the participants in the proceedings
Art. 13. (1) In case that the CPC delivers a procedural decision by which it accepts the proposal for undertaking of commitments for consideration it shall notify:

1. the defendant party having submitted the proposal;

2. the remaining defendant parties against which the same statement of objections for a committed infringement have been laid; 

3. the sender of the request for initiation of proceedings before the CPC, and

4. the parties concerned constituted under Art. 43, paragraph 2 of LPC.

(2) The persons under items 2 – 4 of paragraph 1 shall be provided with a non-confidential version of the proposal as it shall determine a term not longer than 30 days in which they may submit an opinion. 

(3) After notifying the defendant party of the procedural decision for consideration of the proposal for undertaking of commitments the said party shall be granted an appropriate term in which it must submit a summary of the proposed commitments which does not contain production, trade or other secret protected by the law. The summary must contain sufficient information regarding the purpose, substance, scope and effect of the commitments so proposed which shall enable the persons under Art. 14, paragraph 3 to submit reasoned opinions. 
Consulting with the Participants in the Market and Their Associations 
Art. 14. (1) The Commission shall publish a notice in the register under Art. 68 of LPC which shall contain a brief summary of the subject matter of the proceedings and of the summary of the proposal for undertaking of commitments submitted by the defendant party. 

(2) Simultaneously, in order to enhance the transparency of the procedure the Commission shall also publish on its website a press release containing the information regarding the consultation with the participants in the market. 

(3) Within the term determined by the Commission which may not be longer than 30 days, all participants in the market and/or their associations (including competitors of the participants in the proceedings and participants in other affected markets, associations industry-wide organizations and others) may present information and opinions in relation to the proposed commitments. The term shall commence as from the date of publication of the notice in the register under Art. 68 of LPC. 

(4) Within the term for consultation under Art. 75, paragraph 3 of LPC if this is necessary and justified by the nature of the affected sector the Commission may demand from the respective sector regulator an opinion in relation to the proposed commitments by submitting to the latter a public version of the proposal for undertaking of commitments.

(5) The Commission may demand an opinion from third parties that might be affected by the proposed commitments.

Consideration of the opinions under Art. 13 and the results of the consultation with the participants in the market
Art. 15. (1) After the expiration of the term under Art. 75, paragraph 3 of LPC the Commission shall inform the parties to the proceedings of the summarized results of the consultation.

(2) In the opinion of the Commission meetings may be held with the participants to the proceedings and/or the participants in the market and/or their associations.

(3) The Commission may proceed, on the basis of the submitted opinions under Art. 13 and the results of the consultation under Art. 14, to the final assessment of the proposal for undertaking of commitments according to Art. 18.

Amendment of the proposal for undertaking of commitments
Art. 16. (1) In certain cases where the commitments so proposed are not sufficient to restore the distorted competitive environment on the market, the Commission shall notify the party having proposed them by granting it a term for a proposal of new commitments or for an amendment and/or supplementation of the ones having already been proposed. 

(2) If new or amended commitments proposed by the party have been substantially changed in their nature and/or scope the Commission:

– shall notify the persons under items 2 – 4 of Art. 13 of that by granting them a term not longer than 30 days in which they can submit an opinion, and

– proceed to new consultation with the participants in the market and/or their associations under Art. 14; the second consultation shall be final and after that the Commission shall make a final assessment of the proposed commitments under Art. 18 of these rules.

(3) In case that the proposed commitments have not been appreciably amended in their nature and/or scope or if the undertakings do not submit an amended version of the proposal for undertaking of commitments or a new proposal within the term determined by the Commission, the Commission shall proceed to making a final assessment of the proposed commitments under Art. 18 of these rules.

Withdrawal of the proposal for undertaking of commitments
Art. 17. (1) The defendant party having submitted a proposal for undertaking of commitments may, at any time until the delivery of a decision under Art. 75, paragraph 2 or under Art. 77, paragraph 1 of LPC, withdraw its proposal by notifying the Commission of that in writing. 

(2) In case of withdrawal of the proposal for undertaking of commitments the proceedings before the CPC shall continue subject to the general procedure as the persons specified in Art. 13, paragraph 1, items 2 – 4 of these rules shall be notified thereof.

V. DECISION FOR UNDERTAKING OF COMMITMENTS. CONTROL OF THE FULFILMENT OF THE COMMITMENTS. EFFECTS OF FAILURES TO FULFIL THE COMMITMENTS

Final Assessment of the proposed commitments 
Art. 18. (1) The final assessment of the proposal for undertaking of commitments shall be made at a closed meeting of the Commission. 

(2) Where it deems that the undertaking of the proposed commitments is appropriate and purposeful in view of the assessment criteria under Art. 11, the collected evidence, the opinions received and the results of the consultation with the participants in the market and/or their associations the Commission shall deliver a decision under Art. 75, paragraph 2 of LPC by which it approves the commitments. 

(3) Otherwise the proposal for undertaking of commitments, together with the submitted evidence, opinions and information, shall be attached to the case-file and the proceedings shall continue subject to the general procedure. 

(4) The absence of an positive opinion on the initial or amended proposal for undertaking of commitments from any of the persons specified in Art. 13, paragraph 1, items 2 – 4 and Art. 14, shall not be an obstacle to the continuation of the procedure of considering the proposal, nor shall it thwart the possibility of completing the proceedings by a decision under Art. 75, paragraph 2 of LPC, except where cooperation or statement of consent on part of any of the persons from whom the CPC has demanded an opinion on the proposal is required for the fulfilment of the commitments. 

Decision on the undertaking of commitments
Art. 19. (1) By the decision under Art. 75, paragraph 2 of LPC the Commission shall:

1. approve, in full or in part, the commitments proposed by the defendant party(ies);

2. identify all undertakings or associations of undertakings which are bound by each of the approved commitments;

3. determine a term for fulfilment of each of the approved commitments;

4. order that there are no grounds of continuation of the proceedings any more;

5. terminate the proceedings before the CPC without establishing an infringement.

(2) By its decision the Commission may:

1. determine an effective period of the undertaken commitments;

2. oblige the defendant parties to periodically notify the CPC as well as to present certain evidence regarding the fulfilment of the approved commitments;

3. rule that the decision is subject to provisional enforcement. 

(3) The decision shall also contain:

1. the submitted statement of objections for a committed infringement;

2. the facts on which the submitted statement of objections for a committed infringement are based;

3. the submitted proposal for undertaking of commitments;

4. the opinions received in the course of the procedure of considering the proposal for undertaking of commitments and the results of the consultation Art. 13, paragraph 1, items 2 – 4 and Art. 14;

5. an analysis of the compliance of the proposal with the assessment criteria specified in Art. 11 of these rules.

(4) The Commission shall terminate the proceedings on the grounds of Art. 75, paragraph 2 of LPC only with respect to those defendant parties with respect to which there are grounds for approval of the undertaking of commitments. With respect to the remaining ones the proceedings shall continue under the general procedure. 

Control of the fulfilment of the undertaken commitments
Art. 20. (1) The Commission shall exercise control of the full, exact and timely fulfilment of the undertaken commitments as it may, in its own opinion, at any time after the delivery of the decision for undertaking of commitments exercise its powers under Art. 45 of LPC. 

(2) While exercising control of the fulfilment of the undertaken commitments the Commission may accept reports and information from all natural persons and legal entities, including undertakings, associations of undertakings, state authorities and local self-government authorities, non-governmental organizations.

(3) The Commission shall see to the full, exact and timely fulfilment of the defendant parties’ commitment to periodically notify and/or to submit certain evidence regarding the fulfilment of the undertaken commitments. 

Resumption of the proceedings before the CPC
Art. 21. (1) The Commission may, in its opinion or further to a request from a party concerned, resume the proceedings terminated by the decision on undertaking of commitments where:

1. a change occurs with respect to any of the circumstances on which the decision on undertaking of commitments is based; 

2. The CPC receives information from which one can reasonably assume that the respective undertakings or associations of undertakings do not fulfil any of the undertaken commitments fully, exactly and timely;

3. The CPC receives information from which one can reasonably assume that the decision on undertaking of commitments is based on incomplete, inaccurate, false or misleading information regardless of the sender of such information. 

(2) The CPC shall examine the existence of sufficient data concerning any of the circumstances stated in paragraph 1, and thereafter in a closed hearing shall assess whether it shall deliver a decision on the grounds of Art. 75, paragraph 6 of LPC by which it shall resume the proceedings. 

(3) The resumed proceedings shall continue subject to the general procedure as its re-termination by a decision for commitments under Art. 75 of LPC shall not be allowed unless in case of the hypothesis of Art. 75, paragraph 6, item 1 of LPC where the change to the circumstances is one of objective nature. 

VI. FINAL PROVISIONS

§ 1. These rules were developed in accordance with Art. 75 of LPC and are based on the practice of application of the law in relation to approval of commitments of the CPC, EC, the national competition authorities of the European Union member states, and the court practice of the Supreme Administrative Court.

§ 2. These rules may be timely amended and supplemented by the CPC by rules reflecting the most recent developments of the application of the law in view of enhancing the efficiency of the proceedings under Art. 75 of LPC.

§ 3. These rules were adopted by Decision No. 605 of the Commission on Protection of Competition of 10 June 2021 on the grounds of Art. 60, paragraph 1, item 24 of the Law on Protection of Competition and shall come into force as from the date of their promulgation in State Gazette (promulgated in State Gazette, issue 51 of 18 June 2021).

§ 4. These rules repeal the Rules on considering proposals for undertaking of commitments under the Law on Protection of Competition adopted by the CPC’s Decision No. 131 of 9 February 2010.
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